
Navigating Legal Seas: 
Challenges in Using 

Shellfish for Restoration
Michele Langa, Staff Attorney

NY/NJ Baykeeper & Hackensack Riverkeeper



01.

02.

The Great 2010 & 2016 Oyster 
Heists

Working Under Federal Guard

03. Promises, Promises

04. What’s Next?



The Great Oyster 
Heist of 2010

...and 2016
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2010 Removals

2016 Rule

On June 7, 2010, NJDEP 
banned the use of commercial 
shellfish for research projects 
in contaminated waters under 
the guise of protecting New 
Jersey’s $790 million-a-year 
shellfish industry.

In 2016, the rules required a 
24/7/365 security plan for any 

installations including 
shellfish in waters deemed 

“closed” for harvest.



Working Under Federal Guard
US NAVY DEFENDS OYSTER REEF 

INSTALLATION
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US NAVAL WEAPONS 
STATION EARLE
The restrictions put in place 
by NJDEP forced us to get 
creative. Baykeeper partnered 
with USACE, the US NAVY, and 
NOAA in 2016 to install living 
shoreline in protected waters 
over nearly 12 acres of Sandy 
Hook Bay. 



The partnership has been incredible.

However...

Our partners in NOAA, USACE, and 
USN have been supportive and fully 
backed the work and the product. 
There are more than 200 linear 
yards of castles installed and being 
monitored. 

Working in a restricted area, 
guarded by the USN, has been a 
challenge. It means working around 
Navy schedules and getting full 
DoD background checks for any 
volunteer or staff person and 
access badges. 



Promises, Promises
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NY/NJ Baykeeper worked with NJDEP Oyster Gardening, 
Volunteer Engagement, 

Educational Opportunities

Urban Waters are all but left out 
of planning and rulemaking

on updating the Shellfish Management Rules

All of the most community-focused 
engagement is made near-

impossible by these rules

The most vulnerable areas, along urban 
shores, are being denied in 

water natural solutions

Over several years, many hours of meetings, and multiple 
staff attornys, little was accomplished that mattered. 

The resulting Shellfish Management Rule, 
adopted in September 2016, hindered more than 
helped the expansion of research, installations, 
and applicability of using shellfish. 

Opting for collaboration over legal measures has 
not made the rules better. 

2010 - 2021 Promises






NJDEP Held a Stakeholder Meeting

Additional Changes

on the Shellfish Restoration Rules

expanded or recategorized 
waters that were previoulsy 

prohibited or restricted

The NJDEP proposed several changes, one of which was 
of particular interest to those of us working on restoration.

“Proposing to change the language of the restoration permit 
that currently requires 24 hour a day 7 day a week surveillance. 

New language would allow for acceptable types of technology to 
provide sufficient surveillance. 

All applications to use technology-based surveillance will 
require consultation between BMWM and Fish & Wildlife’s Marine 
Enforcement staff before being approved.” 

2022 Promises

Disappointment reigned when the previous 
rule version was readopted without change 
in Q2 2022. Promised stakeholder meetings 
to follow never happened.



What’s Next?
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The Security Restrictions 
Remain in Place
24/7 Security Monitoring is 
unnecessary and prohibitive
We are working, still, to see the Shellfish 
Management Rules updated to remove 
this restriction.

This will not only open up more areas to 
much needed installation efforts, but 
also bring the public into the process by 
not restricting projects to naval 
weapons-level protection. 



You’ll notice that none of these 
bodies of water are classified for 
shellfish. At least , not in New 
Jersey. We can look out across 
the Arthur Kill and watch USACE 
install a living shoreline on the 
Staten Island side. Or across the 
Hudson at  the work being done 
by BOP in NYC. 

And yet, oysters  are 
resurging in these 
waters  on their own...



Part of my potential long-term plan is  to push 
for the rule to be reexamined now. We tried 
for several years  to work with NJ DEP to fix 
the broken aspects  of this  rule, born from 
partisan pett iness and lit t le  more. 

This  is  not meant to be adversarial, but  is  a 
firm step toward pushing for change via 
official channels . We would seek support  
from all s takeholders  should the petit ion 
make it  into the register.

The potential to correct  the errors  of past  
administrat ions is  worth the effort  to make 
more tools  available in our work toward a 
resilient  NJ  - at  both the shore and in our 
urban riverfront communities . 

Petition for Rulemakling to reopen the 
stakeholder process and update the rule



Thank you!
Do you have any question?

201-396-0073
michele@nynjbaykeeper.org

legal@hackensackriverkeeper.org
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