Navigating Legal Seas:
Challenges in Using
Shellfish for Restoration
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On June 7, 2010, NJDEP
banned the use of commercial
shellfish for research projects
iIn contaminated waters under
the guise of protecting New
Jersey’s $790 millionra-year
shellfish industry.

2016 Rule

In 2016, the rules required a
24/7/365 security plan for any
installations including
shellfish in waters deemed
“closed” for harvest.

. e tis
Projec in 'nper,ng Ot awqpe of
CUPity pe i er th % res Ooratio
r -
Proteot the pupy; Ie1 e e ov?d'” New Je:or.sl.7
Ot ille gy alth by o < T'Mit gpe inteny, ey,
Provey, M veste fro "9 tha Shellfisy, ko
’ LJ, a
Moep 20
Z



02. Working Under Federal Guard

US NAVY DEFENDS OYSTER REEf+
INSTALLATION

/)



US NAVAL WEAPONS
STATION EARLE

The restrictions put in place

by NJDEP forced us to get
creative. Baykeeper partnered
with USACE, the US NAVY, and
NOAA in 2016 to install living
shoreline in protected waters
over nearly 12 acres of Sandy
Hook Bay.




The partnership has been incredible.

Our partners in NOAA, USACE, and
USN have been supportive and fully
backed the work and the product.
There are more than 200 linear
yards of castles installed and being
monitored.

However...

Working in a restricted area,
guarded by the USN, has been a
challenge. It means working around
Navy schedules and getting full
DoD background checks for any
volunteer or staff person and
access badges.
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2010- 2021 Promises SRR

NY/NJ Baykeeper Worked W|th NJDEP Oyster Gardening,
on updating the Shellfish Management Rules Volunteer Engagement
staff attornys. it was accomplished that mattered. Educational Opportunities
The resulting Shellfish Management Rule, All of the most Commumty-focused
adopted in September 2016, hindered more than engagement IS made near

helped the expansion of research, installations, : .
and applicability of using shellfish. impossible by these rules

. . | _
Opting for collaboration over legal measures has

not made the rules better. Urban Waters are all but left out

of planning and rulemaking

The most vulnerable areas, along urban
shores, are being denied in
water natural solutions







2022 Promises - - - -

NJDEP Held a Stakeholder Meeting
on the Shellfish Restoration Rules

The NJDEP proposed several changes, one of which was
of particular interest to those of us working on restoration.

‘Proposing to change the language of the restoration permit
that currently requires 24 hour a day 7 day a week surveillance.

New language would allow for acceptable types of technology to
provide sufficient surveillance.

All applications to use technology-based surveillance will
require consultation between BMWM and Fish & Wildlife's Marine
Enforcement staff before being approved.”

Disappointment reigned when the previous
rule version was readopted without change
in Q2 2022. Promised stakeholder meetings
to follow never happened.

o Additional Changes

expanded or recategorized
waters that were previoulsy
prohibited or restricted

Recomended Changes for Upgrade in Shellfish Classification
Atlantic Ocean North - Monmouth Beach to Sandy Hook
Atlantic
Proposed 3,213.5 acre upgrade Ocean
(Prohibited to Restricted)
Proposed 18,480
AN acre upgrade
oy (Prohibited to Approved)
Gateway, Nat'l
RecYArea
-‘ & "q,
Legend Highlands
[] Area Proposed for Upgrade to Approved 8 S ;_
[ Area Proposed for Upgrade to Restricted : :
Shellfish Classification . : ; Sea
b Approved ; s Bright
I Frohibited SRS
i Conditionally Approved (Nov-Apr) Fair m 5
I Conditionally Approved (Jan-Apr) : ¥ o4 |
B Restricted oS ; &
[ suspended s '
f:‘:*ﬁ;‘ NJ DEPARTMENT OF ENVIRONMENTAL PROTECTION
(i €\J);, WATER MONITORING & STANDARDS o 1 2 2
p . »// BUREAU OF MARINE WATER MONITORING DRl




What's Next?
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The Security Restrictions //

Remain Iin Place
24/7 Security Monitoring is

Richard W

unnecessary and prohibitive o
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We are working, still, to see the Shellfish
Management Rules updated to remove
this restriction.
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This will not only open up more areas to

much needed installation efforts, but Q o 1 |
also bring the public into the process by 3 Saamt
not restricting projects to naval :.H*'-‘@

weapons-level protection.
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NSSP Shellfish Classifications

Approved
B Prohibited

Conditionally Approved (Nov)
. Conditionally Approved (Jan)
E Restricted

Suspended
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You'll notice that none of these
bodies of water are classified for
shellfish. At least, not n New
Jersey. We can look out across
the Arthur Kill and watch USACE
installa living shoreline on the
Staten Island side. Or across the
Hudson at the work being done
by BOP in NYC.

And yet, oysters are
resurging in these
waters on their own...

LIFE, UH, FINDS A'WAY.



' en the
ition for Rulemakling to reop
sl:jt:\tlicleholder process and update the rule

Part of my potential long-term plan is to push

for the rule to be reexamme.:d nowlfjg)etgrgf
for several years to WOI‘k.Wlth NJb ol
the broken aspects 0fth1s rule, bor
partisan pettiness and little more.

rial, but is a
IS 1S not meant to b§ adversarial, .
E}rlrlri step toward pushing fccl)r chingzgl(;art
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fficial channels. We wou P
?roin all stakeholders should the petition
make 1t into the register.

The potentialto correct the ert{fg)rst ?flf;l;lie
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more tools available in our worktodvx.fargluz;

resilient NJ - at both the shpre and 1n

urban riverfront communities.
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nyn;'baykeeper.org
Hackensack Riverkeeper NY/MNJ Baykeeper
231 Main Streeq 32 West Front Street
Hackensack, NJ 07601

Keyport. NJ 07735 732-
£88-9870

WWW.nyn jbaykeeper.org

201-968-0808
wma'.llackensackri\.-‘elkeaper.m'g

Thursday, June 27,2022

Shawn M. LaTourette, DEP Commissioner

Gary J. Brower. Director Office of Legal Affairs
Altention: Rulemaking Petitions

New Jersey Department of Environmenta] Protection
401 East State Street, P.O. Boy 402
Trenton, NJ 08625-0402

Re:  Petition Requesting the Readoption of the Expired Sanctuaries Rule and
Requirenients for Shellfish Re

storation and/oy Enhancement in Waters Other
Than Approved

Dear Commissioner LaTourette,

‘Per, Raritan Baykeeper (DBA NY/NI Baykeeper and hereinaftey
“Baykeeper™), and 1 i i i i
submit thig petition re nvironmenta] Protection (* ‘Department)
readopt the expired rule changes prohibiting harve ithi
Rule™). pursuant o N

NJAC. § 7:12-7. Baykeeper and
petition Tequesting the department i

Under N.JA.C, § 7:12-7.1, “The Department may establish sanctuarj
of re-establishing shellfish

Populations and shal] establish the boundaries o
sanctuary in this subchapter. No shellfish shall

The Commission must readopt
least the following grounds for

es for the purpose
fany such

Petition for Rulemaking



Thank youl!

Do you have any question?

201+396-0073
michele@nynjbaykeeper.org
legal@hackensackriverkeeper.org
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